
IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF ILLINOIS 

EASTERN DIVISION 
 
R. RUDNICK & CO.,    ) 
       ) 
   Plaintiff,   ) No. 08 C 2879 
       ) 
 vs.      )  Honorable John W. Darrah 
       ) 
ACCELERATED REHABILITATION  ) Honorable Jeffrey Cole 
CENTERS, LTD.     ) 
       ) 
   Defendant.   ) 

 
 

ANSWER AND AFFIRMATIVE DEFENSES OF ACCELERATED REHAB 
TO CORRECTED AMENDED COMPLAINT 

 
 The defendant Accelerated Rehabilitation Centers, Ltd. (“Accelerated Rehab”) for its 

Answer and Afffirmative Defenses to the Corrected, Amended Complaint, states as follows: 

 

Answer: Admitted that the plaintiff in this action purports to seek redress for 

allegedly unsolicited advertisements allegedly sent by Occu-Sport Physical Therapy of Darien, 

LLC and Occu-Sport Physical Therapy Services of Palos Heights, P.C. (collectively “the 

predecessor OccuSport defendants”) to telephone facsimile machines in alleged violation of the 

TCPA.  All other allegations of Complaint paragraph 1 are denied. 
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Answer: Admitted that the TCPA under certain circumstances and subject to certain 

exceptions prohibits unsolicited fax advertising.  Accelerated Rehab denies all other allegations 

of Complaint paragraph 2. 

 

 Answer: Admitted on information and belief. 

 

 Answer: Admitted. 

 

 Answer: Admitted. 
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 Answer: Accelerated Rehab is without sufficient knowledge or information to form 

a belief as to the truth of the factual allegations of Complaint paragraph 6.  Accelerated Rehab 

denies that the naming of “John Doe” defendants is proper under the applicable rules of 

procedure. 

 

 Answer: Admitted. 

 

 Answer: Accelerated Rehab admits that personal jurisdiction and venue are proper 

in this District, admits that it and the predecessor Occusport defendants have transacted business 

in Illinois, and admits that it is located in Illinois.  Accelerated Rehab denies subparagraph (a) of 

Complaint paragraph 8. 

 

 Answer: Accelerated Rehab denies that the document attached as Exhibit A to the 

Complaint constitutes an “unsolicited advertisement” within the definition of the TCPA.  

Accelerated Rehab is without sufficient knowledge or information to form a belief as to the truth 

of the remaining allegations of Complaint paragraph 9. 

 

Case 1:08-cv-02879     Document 37      Filed 08/05/2008     Page 3 of 12



 4

Answer: Accelerated Rehab admits that it is possible that discovery will reveal the 

transmission of other faxes.  Accelerated Rehab denies all other allegations of Complaint 

paragraph 10, including the implication that such faxes were “unsolicited advertisements” within 

the definition of the TCPA or that Accelerated Rehab or the predecessor OccuSport defendants 

engaged in any violation of the TCPA. 

 

 Answer: Admitted that Accelerated Rehab is responsible as successor-in-interest 

for sending or causing the sending of the fax attached as Complaint Exhibit A.  Accelerated 

Rehab denies all other allegations of Complaint paragraph 11. 

 

 Answer: Admitted that Accelerated Rehab is the successor by merger to Occu-

Sport Physical Therapy of Darien, LLC and Occu-Sport Physical Therapy Services of Palos 

Heights, P.C.  Admitted that the fax attached as Exhibit A to the Complaint was to invite persons 

to attend a seminar co-sponsored by OccuSport Physical Therapy as described in that Exhibit.  

Accelerated Rehab denies all other allegations of Complaint paragraph 12. 

 

 Answer: Denied. 
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 Answer: Admitted that the fax attached as Exhibit A to the Complaint identifies the 

website www.occusport.com for registration online for the seminar, which is a website relating 

to the businesses conducted by various affiliated companies under the “OccuSport” tradename, 

including the predecessor OccuSport defendants.  Accelerated Rehab denies all other allegations 

of Complaint paragraph 14. 

 

 Answer: Admitted that there is text at the bottom of the document attached as 

Exhibit A to the Complaint reading:  “…if you would like to be taken off this fax list send an 

email to krosenlund@occusport.com.”  Accelerated Rehab denies all other allegations of 

Complaint paragraph 15. 

 

 Answer: Accelerated Rehab admits that the fax attached as Complaint Exhibit A 

was sent to other persons, besides the plaintiff, to invite them to attend the seminar described in 

the Exhibit.  Accelerated Rehab denies all other allegations of Complaint paragraph 16. 

 

 Answer: Admitted that faxes in the form of Complaint Exhibit A were, on 

information and belief, transmitted to at least 40 other persons in Illinois on behalf of a 

predecessor-in-interest of Accelerated Rehab.  Accelerated Rehab denies all other allegations of 
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Complaint paragraph 17, and specifically denies that such faxes constituted “unsolicited 

advertisements” within the definition of the TCPA. 

 

 Answer: Denied. 

 

 Answer: Accelerated Rehab admits that the language set forth in the last sentence 

of Complaint Exhibit A is not identical to the language set out in 47 U.S.C. § 227(b)(2)(D), 

which, pursuant to 47 U.S.C. § 227(b)(2)(C), is to be included on any “unsolicited 

advertisement”  transmitted by facsimile to a person with whom the sender has “an established 

business relationship.”  Accelerated Rehab denies all other allegations of Complaint paragraph 

19 and specifically denies that the TCPA requires such an “opt out notice” on facsimiles that do 

not constitute “unsolicited advertisements,” as here. 

Count I – TCPA 

 

 Answer: Accelerated Rehab incorporates its answers to Complaint paragraphs 1 

through 19 as though fully set out herein. 
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 Answer: Admitted that the quoted language is an uncomplete excerpt from the text 

of the TCPA, 47 U.S.C. § 227(b)(1)(C).  Accelerated Rehab denies all other allegations of 

Complaint paragraph 21. 

 

 

 Answer: Admitted that the quoted language is contained within the TCPA, 47 

U.S.C. § 227(b)(3) except that it is denied that the language is set out in bold font in the text of 

that statute. 
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 Answer: Denied. 

 

 Answer: Denied. 

 

 Answer: Denied. 

 

 Answer: Denied. 

 

 Answer: Admitted that plaintiff purports to bring its claims on behalf of a class as 

stated in Complaint paragraph 27.  Accelerated Rehab denies all other allegations of Complaint 

paragraph 27, including that it would be proper for this action to proceed on behalf of a class as 

described in paragraph 27. 
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 Answer: Admitted that there are more 40 persons within the class of persons 

described in Complaint paragraph 27.  Accelerated Rehab denies all other allegations of 

Complaint paragraph 28. 

 

 

 Answer: Denied. 

 

 Answer: Denied. 
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 Answer: Denied. 

 

 Answer: Admitted that certain courts have under certain circumstances certified 

class actions brought pursuant to the TCPA.  Accelerated Rehab denies that any of the opinions 

cited in Complaint paragraph 32 are binding precedent on this Court, denies that the 

circumstances of this case are similar to the circumstances involved in the cases cited in 

Complaint paragraph 32, and denies that class certification is appropriate here.  Further 

answering, Accelerated observes that many courts have declined to certify a class action to 

pursue claims arising under the TCPA.  See, e.g., Kenro, Inc. v. Fax Daily, Inc., (S.D. Ind. 1997); 

Forman v. Data Transfer, Inc., 164 F.R.D. 400 (E.D. Pa. 1995); Carnett’s, Inc. v. Hammond, 

279 Ga. 125, 610 S.E.2d 529 (2005); Cicero v. U.S. Four, Inc., No. 07AP-310, 2007 WL 

4305720 (Ohio App. Dec. 11, 2007); Lucero v. Burt-Buick-Pontiac-GMC Truck, Inc., No. 03 CA 
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2041 (Colo. App. May 26, 2005), cert. denied, 547 U.S. 1148 (2006); Livingston v. U.S. Bank, 

N.A., 58 P.3d 1088 (Colo. App. 2002); Creative Fun, Inc. v. Premium Capital Funding, 04 CH 

1009 (Ill. Cir. Lake Cty. July 3, 2007); C.E. Design, Ltd. v. Mortg. Exch., Inc., 03 CH 1565 (Ill. 

Cir. DuPage Cty. Oct. 13, 2006); Damas v. Ergotron, Inc., 03 CH 10667, 2005 WL 1614485 (Ill. 

Cir. Cook Cty. July 6, 2005); Kim v. Sussman, 03 CH 7663, 2004 WL 3135348 (Ill. Cir. Cook 

Cty. Oct. 19, 2004). 

 

 Answer: Denied. 

Affirmative Defenses 

1. The plaintiff’s claims under the federal Telephone Consumer Protection Act are 

barred because that Act, on its face and/or as applied here, is an unconstitutional infringement of 

the defendant’s rights under the First Amendment of the United States Constitution. 

2. The plaintiff’s TCPA claims are barred because that Act, on its face and/or as 

applied here, violates the Equal Protection Clause of the Fourteenth Amendment of the United 

States Constitution.  The Act regulates the faxing of “material advertising the commercial 

availability or quality of any property, goods, or services,” but does not similarly regulate other 

types of facsimiles that are of an equally intrusive/ burdensome nature. 

3. The damages sought by the plaintiff pursuant to the federal Telephone Consumer 

Protection Act are barred in whole or in part by the Due Process Clause. 

Prayer for Relief 

 Wherefore, the defendant Accelerated Rehabilitation Centers, Ltd. prays for: 

A. Judgment in its favor and against the plaintiff; 
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B. An award of costs; and 

C. Such other relief as is just or equitable. 

  Respectfully submitted,  
 

ACCELERATED REHABILITATION CENTERS, LTD. 
 
 
    /s/ Marion B. Adler    
  Marion B. Adler 
  Darnella J. Ward 
  Rachlis Durham Duff & Adler, LLC 
  542 South Dearborn Street, Suite 900 
  Chicago, Illinois 60605 
  (312) 733-3950 

 
Dated:  August 5, 2008 
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